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RECOVERY AUDIT CONTRACTORS

Don’t Rack Up Unfair RAC Denials: Follow These 6

Rules for Appealing Payment Recoups
» Even if you’re wrong on an issue, check out this often overlooked escape hatch.

RAC denials can be disheartening, but before you pro-
ceed with an appeal, check out these potential pitfalls and
tips for winning.

Rule No. 1: Know who you are up against. “RACs
aren’t likely to deny anything where they don’t believe
they have say a 90 percent chance of recovering money,”
says Pauline Franko, MSCP, PT, principal of Encompass
Consulting & Education in Tamarac, Fla.

And, “you can figure the RAC is going to fight tooth
and nail to make sure a denied claim stays denied upon
appeal,” says Victor Kintz, MBA, CHC, LNHA, RAC-
CT, CCA, managing director of operations for the Polaris
Group based in Tampa, Fla. That’s because “the outcome
will affect whether or not they will be paid for the work
done on that claim.”

Struggling through compliance issues in
MULTIPLE SETTINGS?

This newsletter is for you!

ELl’s PosT ACUTE
COMPLIANCE ALERT

Rule No. 2: If you think you’re right, fight. Providers
should decide whether to appeal on a case-by-case basis,
says Kintz. But speaking generally, Kintz notes that if a
provider delivered a covered service and documented it —
“and the RAC or another post-payment audit group says
[the provider] billed Medicare incorrectly” — he would not
want to admit that by not appealing.

“If you don’t appeal, you have been put on notice that
you did something deemed to be wrong,” observes attorney
Amy Fehn, with Wachler & Associates PC in RoyalOak,
Mich. And “if you don’t fight it, you should arguably
change your practice patterns.” (Fehn notes, however, that
it isn’t necessarily an admission of wrongdoing if you
don’t appeal.)

Rule No. 3: Beware blanket appeal tactics. Appealing
every RAC denial in an effort to “clog up the system” can
backfire, cautions Tim Johnson, executive director of
Castle Rock Medical Group in Denver. That approach
can put the provider in the position of facing “potential
fraud allegations” by maintaining that everything they are
doing is OK and continuing their current practices. “You
want to change your operations to adhere to CMS payment
criteria,” he stresses.

Rule No. 4: Don’t count yourself out due to lack of
solid documentation. You can summarize services provided
but not documented in a late entry and or put the informa-
tion in a cover letter, advises Franko. Also, “look at other
ways to validate that you provided a service that wasn’t
documented properly.”

Rule No. 5: Before you cry ‘mea culpa,’ consider
other ways to prevail. Even if you are completely wrong
on an issue, take a closer look to see if you can get off the
hook. “We advise looking at every angle before a provider
throws in the towel and pays the money back,” says Fehn.
For example, “did the RAC go back too far?” she asks.

Perhaps the RAC could reopen the claim, “but did
they have good cause to revise it?” Fehn asks. She also
points to “waiver of liability and provider without fault

(Continued on page 61)
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ENROLLMENT COMPLIANCE (Cont.)

Miller points out that “many doctor groups and facili-
ties already require medical staff or member doctors to
disclose arrangements with vendors as part of a conflict of
interest review.”

Also: Decisions about what product to use “should
always be based on input from multiple doctors as to [the
product’s] medical quality, cost and other appropriate facets.”

Strategy No. 3: Consider unwinding problematic
relationships with manufacturers, advises Miller. That
may be appropriate to do, especially with ones that have
already been under scrutiny, he says. Also consider wheth-
er to disclose a terminated relationship to the government
or payors “to the extent there may be a legal or reimburse-
ment impact.” ll

SPLIT/SHARED VISITS (Cont.)

the split/shared rules pertaining to E/M services apply
when billing E/M CPT codes,” Cole stressed.

Remember: You can still report shared/split visits
according to the regulations using E/M codes, but you can-
not collect from Medicare for any consultation codes.

CMS is considering issuing a clarification in writing to
dispel any confusion regarding the shared/split billing rule,
Cole noted.

CMS Adyvises Practices to Rein in Initial
Inpatient Billing

One caller wanted clarification on billing for hos-
pital care now that consult codes aren’t payable. She
asked whether a physician can report two initial hospital
care codes for the same patient on the same date — for
instance, if the physician saw the patient prior to surgery
for one reason, and then saw the patient after surgery for
another reason.

“I think you should consult the CPT rules as well as
the manual, but I think our reaction to that is no,” said
CMS’s William Rogers, MD, during the call. The initial
hospital care codes refer to that physician’s first visit with
the patient, Rogers said. Later evaluations should be billed
using subsequent hospital care codes, he advised.

However, CMS reps indicated that they will look into
the issue further to determine whether physicians should be
able to report a second initial hospital care code if specifi-
cally requested to review a different condition. “We can
consider this further and decide what our next steps will
be,” Rogers said. Until then, CMS staffers urged practices
to continue billing according to published rules.

In black and white: “Both initial inpatient hospi-
tal care codes and subsequent hospital care codes are
‘per diem’ services and may be reported only once per
day by the same physician or physicians of the same
specialty from the same group practice,” notes CMS
Transmittal 1545.

Use Current Bone Density Codes

One caller was delighted that, thanks to the new
healthcare reform legislation, CMS will be raising payment
for bone density tests, but noted that the legislation listed
old bone density test codes 76075 and 76077. He asked
whether MACs will be requesting those codes going for-
ward, or whether practices should continue reporting newer
codes 77080-77082.

Adyvice: You should use the current codes 77080—
77082, not the old codes, said CMS’s Amy Bassano. Bl

RECOVERY AUDIT CONTRACTORS (Cont.)

arguments,” where you examine the guidance that the
provider had from CMS on the issue at the time. “The
guidance may be clear now to show that the provider did
something wrong, but it might not have been so clear at the
time” the provider rendered the services, she points out.
Rule No. 6. Take your appeal to the administrative law
judge, if needed. “We have the greatest success at the admin-

istrative law judge level,” notes Fehn. “So to just say you are

going to appeal to the reconsideration level means you are

missing your best opportunity,” at prevailing upon appeal.
Kintz agrees that “getting in front of a human to plead

your case is where a lot of denials get overturned.”
Editor’s note: Turn to page 62 for more on

RAC Appeals. B
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RAC APPEALS

Don’t Let RACs Shoot Down Your Whole Claim for A

Small Error

» These examples show how you may be able to recoup part of your denied claim,
even if you have to give up a portion of the reimbursement.

Some providers aren’t taking what they view as unfair
RAC denials lying down.

Case in point: A durable medical equipment company
is appealing a Recovery Audit Contractor recoupment
involving what the RAC claims to be noncompliant bill-
ing for a power wheelchair. The billing allegedly violated
some bundling rules that are part of a local coverage deci-
sion, reports attorney Amy Fehn, whose law firm is han-
dling the appeal for the DME provider.

“The issue involves armrests,” Fehn explains. The
local coverage determination (LCD) policy “has a chart
saying if you are providing this code and this code, they
should be bundled with a certain other code.” The guid-

ance, however, on the bundling issue isn’t very clear,
she adds.

And, “even if there is an error, it may be a $20 error
whereas the RAC is trying to disapprove thousands of
dollars by denying the whole claim,” says Fehn, with
Wachler & Associates in Royal Oak, Mich.

Another example: In Florida, “providers have had Part B
rehab therapy claims denied because claims had two untimed
codes appearing on the same claim,” says Nancy Beckley
with Bloomingdale Consulting Group Inc. in Brandon, Fla.

The problem: “There is no prohibition against billing
two untimed codes — the approved [RAC] issue is for two
units of an untimed code,” says Beckley.

(Continued on page 63)

AUDITING

President Obama Reveals Details of Expanded ‘Payment

Recapture Audit’ Program

» Plus: Get on board with CMS’s RAC conference calls for the lowdown on up-to-

the-minute RAC news.

Improper payments in the federal healthcare system
cost the government millions but can be hard to identify.
President Obama aims to make it simpler to not only find
the money — but to reclaim it.

On March 10, the president issued a memorandum
about finding and recapturing improper payments, noting
that he and his administration intend to expand the use of
“payment recapture audits.”

Queries, Suggestions or Comments?

K-' ’, If you have a question or comment about

what you've read here, please contact the
X~ Editorial Director, Mar , at:
. y Compton, at: maryc@
& inhealthcare.com

“A payment recapture audit is a process of identify-
ing improper payments paid to contractors or other entities
whereby highly skilled accounting specialists and fraud
examiners use state-of-the-art tools and technology to exam-
ine payment records and uncover such problems as duplicate
payments, payments for services not rendered, overpay-
ments, and fictitious vendors,” the memorandum noted.

The Office of Management and Budget has 90 days
following the memorandum’s issue date to develop guid-
ance on how to carry out the president’s payment recap-
ture plans.

Editor’s note: To read the president’s complete
memorandum, visit: www.whitehouse.gov/the-press-office/
presidential-memorandum-regarding-finding-and-
recapturing-improper-payments. ll
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BILLING

2 Ways the New Healthcare Law Affects Medicare Pay
» Hint: Timely filing rules will change, giving you less time to submit your claims

going forward.

The president recently signed the Patient Protection
and Affordable Care Act (PPACA) into law amidst much
fanfare. Although most of the law’s 2,390 pages were not
specifically related to Medicare, some of the bill does per-
tain to Part B.

Read on to find out two facts about the law that may
apply to your practice.

1. You now have 1 year to submit claims. In the
past, Part B providers had 15 months or more to submit
their claims to Medicare, but section 6404 of the new leg-
islation requires you to submit your claims “one calendar
year after the date of service” for services provided on or
after Jan. 1, 2010.

Analysis: “Medicare has a very good electronic fil-
ing system, and therefore, most practices don’t have big
problems with old claims unless they have inefficient bill-
ing operations or if their office had some type of crisis,”
says Barbara J. Cobuzzi, MBA, CPC, CPC-H, CPC-P,
CENTC, CHCC with CRN Healthcare Solutions in
Tinton Falls, NJ.

Caveat: The legislation states that “the Secretary
may specify exceptions to the 1 calendar year period,”
but does not yet indicate what types of situations might
qualify for exceptions.

2. Primary care practitioners get 10 percent boost.
Section 5501 of the new law indicates that effective Jan.

1, 2011, primary care practitioners “shall be paid (on a
monthly or quarterly basis) an amount equal to 10 percent
of the payment amount for the service,” in addition to their
normal fees.

Who qualifies? Doctors, nurse practitioners, clinical
nurse specialists, or physician assistants with the primary
specialty designation of family medicine, internal medi-
cine, geriatric medicine, or pediatrics qualify for the bonus.

The catch: These practitioners will have to bill at least
60 percent of their allowed charges as ‘primary care ser-
vices,” which are defined by codes 99201-99215, 99304—
99340, or 99341-99350.

Because many primary care practitioners may be per-
forming other procedures in addition to their E/M servic-
es, the 60 percent threshold is “potentially problematic,”
says Kent Moore, manager of healthcare financing and
delivery systems for the American Academy of Family
Physicians (AAFP).

“The AAFP has expressed its concern that the eligibil-
ity requirement of 60 percent is too high, especially for
family physicians in rural and underserved areas who are
called on to perform more procedures than other family
medicine practices,” Moore tells Eli.

Editor’s note: To read the legislation, visit www.
opencongress.org/bill/all and search for HR 3590. B
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RAC APPEALS (Cont.)

And, “Florida providers are appealing that issue
because it represents a misinterpretation of untimed codes
by the RACs. An example would be a speech swallow-
ing evaluation and a speech swallowing service on the
same claim.”

Resource: Many practices don’t realize that CMS
offers information on appealing RAC denials.

Editor’s note: Visit www.cms.gov/transmittals/
downloads/R152FM.pdf to read the MLN Matters article
that spells out your appeal rights. ll
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INDUSTRY NEWS

Are Medicare Cost-Saving Moves Having The Desired Effect?
» No, shows study conducted after payments for bladder biopsies were sweetened.

Medicare cost-saving moves that the Centers for
Medicare and Medicaid Services (CMS) has taken might
actually be backfiring. HealthDay reporter, Karen
Pallarito cites a study published in the March 1 issue of
the journal, Cancer in her recent post on www.health.
us.news.com. This study shows that a rise in Medicare pay-
ments for bladder biopsies resulted in doctors in one New
York City practice performing many more in-office blad-
der biopsies, but the volume of hospital procedures stayed
roughly the same which resulted in boosted spending.

Are “Fee-For-Service” Incentives The Culprit?

“Our study was not intended to be an indictment of
physicians or American medicine, but instead to explore
how changes in Medicare reimbursement might influ-
ence practice patterns,” said study co-author Dr. Samir S.
Taneja, director of the division of urologic oncology at
NYU Langone Medical Center, in the post.

“Clearly the intent of CMS in instituting these specific
reimbursement changes was to shift bladder cancer care
and bladder biopsies from the hospital to the office as these
are costly and frequent procedures,” Taneja further said.
“Overall, this should have resulted in a cost reduction.”

According to authors of the study, the shift did not reduce
costs, in part, because there was a lower threshold for perform-
ing those in-office procedures after the reimbursement change.

Lead author of the study, Dr. Micah L. Hemani, a
physician in the department of urology at NYU Langone
Medical Center, says in the post that patients are often
referred to urologists to investigate abnormalities, such as
a small amount of blood in the urine. A test called cystos-
copy allows the urologist to look inside the bladder.

“After 2005, when we looked inside, we were more likely
to take a piece of the bladder, burn something, or resect the
tumor in the office,” Hemani says. “The threshold for actually
intervening was much lower and it happened to coincide with
this dramatic change in Medicare reimbursement.”

Fee-for-service incentives are causing physicians to over-

“The whole statutory basis for how to pay physicians
is to determine what the underlying resource costs are for
producing the service, whether or not it’s a good value,”
Berenson explains in Pallarito’s post. “And so some of
us have actually recommended that CMS should have the
authority to do just what those authors suggested, but CMS
doesn’t have the authority to do that.”

Nevertheless, he goes on to say the new study adds
to growing evidence that physicians are able to induce
demand for services, although it remains unclear in this
case whether that demand is justified or not. “The premise
was wrong, but the findings still raise a very important
point,” Berenson said.

(Editor’s note: Read the complete text of Karen
Pallarito’s post at: www.health.usnews.com/health-news/
family-health/cancer/articles/2010/02/09/medicare-cost-
saving-moves-can-backfire.html?PageNr=1.) H
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